IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOHN STCOKELY,
Petitioner

ClVIL ACTI ON
V.

EDWARD KLEM et al ., NO 03-1740

Respondent s

N N N N N N N

Padova, J. VEMORANDUM Cctober _, 2003

Before the Court is John Stokely’s pro se Petition for Wit of
Habeas Corpus brought pursuant to 28 U S.C. § 2254 (“Petition”).
For the reasons that follow, the Court will adopt in part the
Report and Recommendati on of Magi strate Judge Thonas J. Rueter, and
W ll deny the Petition in its entirety.

. BACKGROUND

On May 27, 1998, Petitioner John Stokely pled guilty to nurder
general |y and abuse of a corpse before the Honorabl e Carol yn Engel
Tem n of the Court of Common Pl eas of Phil adel phia County. After
a hearing before Judge Tem n concerning Petitioner’s degree of
guilt, Judge Tem n convicted Petitioner of nurder in the first
degree and sentenced himto life inprisonnent.

According to the state court record, the conviction stemed
froma Decenber 28, 1996 incident, in which Petitioner, believing
that his girlfriend had infected him with a venereal disease,
fatally shot her in the tenple. Wth the help of a friend,

Petitioner then drove the decedent’s body to a park near Tacony



Creek and left it there. Several days later, Petitioner returned
and set fire to the corpse, apparently in an attenpt to renove any
trace of his fingerprints fromthe body.

After his conviction, Petitioner filed a direct appeal in
Pennsyl vani a Superior Court. The sole issue raised on this appeal
was Petitioner’s claim that there was insufficient evidence to
support his conviction for First Degree Miurder, given the fact that
he was under the influence of PCP and other illegal drugs at the
time of the nurder. The Superior Court rejected this claimin a

menor andum opi nion dated Novenber 15, 1999. Commonweal th v.

St okely, No. 2067 (Pa. Super. Nov. 15, 1999). Petitioner’s request
for allowance of appeal was denied by the Pennsylvania Suprene

Court on May 31, 2000. Conmponwealth v. Stokely, 758 A 2d 1199 ( Pa.

2000) (Table). On July 19, 2000, Petitioner filed a pro se
petition for collateral relief under Pennsyl vani a’ s Post Convi cti on
Relief Act (the “PCRA"), 42 Pa. C S.A 8 9541, et seq. The PCRA
court dismssed the PCRA Petition on June 25, 2001, and the
Superior Court affirnmed the dism ssal on Septenber 16, 2002.

Commpnweal th v. Stokely, No. 2226 EDA 2001.

On March 25, 2003, Petitioner filed the instant pro se
petition for a wit of habeas corpus in this Court. In his
Petition, Petitioner first asserts that his guilty plea was not
entered into voluntarily, because he did not understand the “nature

of the crinme” that he was pleading guilty to, and specifically did



not understand the difference between the various degrees of nurder
for which one may be convicted under the Pennsylvania Crimna
Code. (Pet. at 5.)

Petitioner further asserts that his trial counsel was
ineffective for the followwng three reasons: 1) erroneously
informng Petitioner of the possibility that he would receive the
death penalty if he went to trial in order to induce himto plead
guilty, despite the fact that the prosecution was procedurally
barred from seeking the death penalty under Pennsylvania |aw,
2)failing to adequately explain the nature of the charge of First
Degree Murder to Petitioner; and 3) failing to present an adequate
def ense for di m nished capacity. (Pet. at 10.) Respondent s ar gue
that all of Petitioner’s clains are procedurally barred and w t hout
merit.

1. THE MAG STRATE JUDGE S REPORT AND RECOVMENDATI ON

Pursuant to 28 U S.C. §8 636, the Court referred this case to
Magi strate Judge Thonas J. Rueter for a Report and Recommendati on.
The Magistrate Judge recommended that the instant Petition be
deni ed. Upon exam nation of Petitioner’s clains, the Magistrate
Judge found that none of themhad been properly raised at the state
court level, and, therefore, that these clains were unexhausted.
See 28 U.S.C. 82254 (b)(1)(A). The Magi strate Judge further found
that Petitioner was barred from bringing these clains in state

court by the statute of l[imtations. The Magistrate Judge further



found nothing in the record which could either represent cause for
the default or indicate that this Court’s failure to consider the
claimwould result in a fundanental m scarriage of justice. The
Magi strate Judge therefore found that this Court coul d not consi der
Petitioner’s habeas corpus clainms. 1In his objections to the Report
and Recommendati on, Petitioner asserts that he did fairly rai se al

of the issues in the instant habeas corpus petition to the state
court, and that, therefore, none of these clains is procedurally
defaulted. In accordance with 28 U S.C. 8§ 636(b), the Court has
now conducted a de novo determnation of the issues raised in

Petitioner’s objections.

[11. DI SCUSSI ON
A. Counsel Failed to Present Adequate D m nished Capacity
Def ense
Petitioner asserts that his counsel was ineffective for
failing to present an adequate defense of dimnished capacity in
the hearing before Judge Tem n concerning Petitioner’s degree of
guilt. Specifically, Petitioner argues that, “Wile counsel

presented sone evidence in support of dimnished capacity, the

record is barren of any nedi cal -fact exam nation that organi c brain

damage may have resulted from Petitioner’s chronic addiction to
PCP, Xanax and cough syrup.” (Pet. at 8)(enphasis in original).
Respondents argue, and the Magi strate Judge found, that this

cl aim was never exhausted in state court, and that therefore it



cannot be considered in the instant Petition. A court generally
cannot consider clains by a state prisoner brought in a petition
for awit of habeas corpus unless the petitioner has exhausted t he
remedies available in state court. 28 U S. C. 2254 (b)(1)(A. A
claim will not be considered exhausted unless the petitioner

“fairly presents” this claimin the state courts. MCandless v.

Vaughn, 172 F.3d 255, 260 (3d Gr. 1999). “To ‘fairly present’
a claim a petitioner nust present a federal claims factual and
| egal substance to the state courts in a manner that puts them on
notice that a federal claim is being asserted.” Id. at 261
(citationomtted). Furthernore, it is not sufficient for purposes
of exhaustion that all of the facts necessary to support the
federal claim were presented to the state courts, or that the

federal and state law clains are “somewhat simlar.” Anderson v.

Harl ess, 459 U. S. 4, 6 (1982). On the other hand, “the petitioner
need not have cited ‘book and verse’ of the federal constitution.”
McCandl ess, 172 F. 3d at 261 (citation omtted). The only issue in
the PCRA Petition addressed by the PCRA court was Petitioner’s
claimthat his trial counsel should not have advised himto plead
guilty when his trial counsel knew that there were vi abl e def enses
avai l able to him (PCRA Court opinion, Sep. 16, 2002, at 5-6.) The
PCRA court held that such a claim was nerely a recantation of
Petitioner’s prior argunent that there was insufficient evidence

necessary to convict himof first degree nurder, an argunent which



had been rejected on direct appeal. (1d.) The PCRA court therefore
di sm ssed the PCRA petition. (1d.) The PCRA Court never addressed
Petitioner’s claim that his trial counsel was ineffective for
failing to produce adequate evidence of Petitioner’s dimnished
capacity at the degree of guilty hearing before Judge Tem n.

Read broadly, Petitioner’s PCRA Petition does assert the
general legal theory that his counsel was ineffective for failing
to present evidence concerning the extent of Petitioner’s drug use
and the effect of such drug use on Petitioner’s state of mnd at
the time of the crine. Specifically, in Section C of the PCRA
Petition, which is l|abeled wth the heading “Defendant has a
defense worthy of a jury’ s consideration” Petitioner asserts that
“Due to the lack of information or in this case msinformation from
the trial counsel, the Defendant has just recently |earned the
effects that the nedical field contends that PCP has on an
i ndi vi dual who constantly uses the illicit substance.” (PCRA Pet.
at 4). The PCRA Petition further asserts that “Defendant states
that his di mnished capacity in this crimnal hom ci de case matter,
negated the specific elenent of intent which the crinme of First
Degree Murder requires, and therefore, the ill advice of his
attorney in presenting his case and not mtigating the areas in
whi ch the Defendant was in an intoxicated frame of mnd, show the
i nproper inducenent for failure to explain to the Defendants all

rational strategic and tactical decision in which the Defendant



coul d nmake given the full scope of the information.” (PCRA Pet. at
3.) Based upon this |anguage, the Court finds that the PCRA
Petition did put the PCRA court on notice that Petitioner was
alleging the ineffective assistance of his trial counsel, and
further that one aspect of his counsel’s ineffectiveness was his
counsel’s failure to present adequate evidence of the effect of
Petitioner’s drug use on his state of mnd at his degree of guilt
heari ng.

However, the fact that a Petitioner has previously raised the
sane general |legal theory to the state courts is not sufficient for
a finding of exhaustion. Rather, the United States Court of
Appeals for the Third Grcuit (“Third Crcuit”) “has consistently
held that in conplying with the exhaustion requirenent a habeas
petitioner must not only provide the state courts with his |egal
theory as to why his constitutional rights have been viol ated, but
also the factual predicate on which that legal theory rests.”

Landano v. Rafferty, 897 F.2d 661, 669-70 (3d GCr. 1990). Thus,

where a petitioner attenpts to introduce new evidence in a habeas
corpus proceeding which would place his claimin a “significantly
stronger posture” than it was in during the state court
proceedi ngs, a court will not consider the claim as exhausted

Demarest v. Price, 130 F. 3d 922, 935-36 (10th Cir. 1997) (citations

omtted.) In the instant Petition, Petitioner’s entire claim

concerning his counsel’s ineffectiveness at his degree of guilt



hearing i s based upon his counsel’s failure to specifically present
evi dence concerni ng organi ¢ brain danage and drug abuse.! |ndeed,
Petitioner hinself admts, and the record anply denonstrates, that
hi s counsel did present a certain anount of evidence in support of
Petitioner’s dimnished capacity claim at the degree of quilt
heari ng. However, Petitioner naintains that, “Wile counsel
presented sonme evidence in support of dimnished capacity, the

record is barren of any nedi cal -fact exam nation that organic brain

damage may have resulted fromPetitioner’s chronic use/ addiction to
PCP, Xanax and cough syrup.” (Pet. at 7.)

Nowhere in the PCRA Petition does Petitioner raise the issue
of organi c brain damage, or provide the PCRA court with any clue as
to the specific evidence that his counsel failed to present in
support of his dimnished capacity defense at his degree of guilt
hearing. Thus, even had the PCRA court interpreted Petitioner’s
claimto allege ineffective assistance on the part of his tria
counsel at the degree of guilt hearing, there would have been
absolutely no factual basis upon which the court could have
guestioned his counsel’s performance. Therefore, the Court finds
that Petitioner did not provide the state courts with fair notice
of this claim and, consequently, that this claim has not been

exhaust ed. Furthernore, as the statute of I|imtations bars

! Petitioner has attached an appendix to his Petition

containing articles discussing the |ink between drug addi ction and
brai n di sease.



Petitioner fromcurrently raising this claimin state court, the
Court holds that the claimis procedurally defaul ted. Furthernore,
Petitioner has not shown cause for the default and has not shown
that this Court’s failure to consider the claimwll result in a
fundanental m scarriage of justice. This Court cannot, therefore,
consider this claim and nust dismss it.

Even were the Court to hold that Petitioner’s clai mconcerning
his counsel’s ineffectiveness at the degree of guilt hearing had
been properly exhausted, the claimwould still fail on the nerits.

In Strickland v. Washi ngton, 466 U.S. 668 (1984), the United States

Suprene Court held that crim nal defendants have a Si xth Amendnent
right to “reasonably effective” |egal assistance, id. at 687, and
determ ned that a defendant claimng ineffective assistance of
counsel nust show the foll ow ng:

First, the defendant nust show that counsel’s

performance was deficient. This requires

showi ng that counsel was not functioning as

the “counsel” guaranteed by the Sixth

Amendnent . Second, the defendant nust show

that the deficient performance prejudiced the

defense. This requires show ng that counsel’s

errors were sO serious as to deprive the

defendant of a fair trial, a trial whose

result is reliable.
I d. In order to neet his burden of proving ineffectiveness, a
“def endant nust show that counsel’s representation fell below an
obj ective standard of reasonabl eness.” 1d. at 688. The petitioner
“must identify the acts or om ssions of counsel that are all eged

not to have been the result of reasonabl e professional judgnent.

9



The court nust then determne whether, in light of all the
ci rcunstances, the identified acts or om ssions were outside the
w de range of professionally conpetent assistance.” 1d. at 690.
In order to establish prejudice, the defendant “nust show that
there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different.” Id. at 694. “Areasonable probability is a probability
sufficient to wundermne confidence in the outcone.” 1 d.
“CGenerally, to sustain an ineffectiveness claim the petitioner
must make concrete all egati ons of actual prejudice and substanti ate

themor risk summary dismssal.” Schmtz v. Carroll, Gv. A No.

02-1527, 2003 W 22299028, at *17 (D. Del. Cct. 7, 2003)(citing

Dool ey v. Petsock, 816 F.2d 885, 891-92 (3d G r. 1987)).

Under Pennsyl vani a | aw, evi dence of di m ni shed capacity at the
time of the crine as a result of voluntary drug use can reduce a
murder charge from a higher to a |lower degree, but only if a
def endant establishes that “he was overwhelned to the point of

| osing his faculties and sensibilities.” Comobnwealth v. Kuzmanko,

709 A 2d 392, 399 (Pa. Super. 1998.) In this case, as noted, supra,
Petitioner’s counsel presented a substantial anmount of evidence at
the degree of guilt hearing in support of Petitioner’s claim of
di m ni shed capacity, including the expert testinony of Dr. Marl owe.
Dr. Marlowe testified that Petitioner m ght have been suffering

sone psychotic and paranoi d experiences at the tinme of the nurder.

10



(Tr. 6/2/98 at 36.) However, Dr. Marlowe also testified that
Petitioner had the cognitive ability to make decisions and to carry
t hose decisions out at the tinme of the nurder. (Tr. 6/2/98 at 41.)
Based upon this testinony, and upon “the overwhel m ng wei ght” of
the evidence in the record, the trial court found Petitioner guilty
of First Degree Murder.? (Qpinion at 3.)

There is no support in the record for the assertion that
counsel’s performance fell below an objective standard of
reasonabl eness when he failed to i ntroduce evi dence concerning the
i nk between drug use and organi c brain danage, particularly given
the fact that there is no evidence that Petitioner hinself actually
suffered fromany organic brain damage as a result of his drug use.
Furthernore, even assum ng, arguendo, that counsel’s performnce
was deficient for failing to i ntroduce evidence on the |ink between
drug use and organic brain danage, given the evidence in this
record, it is not reasonably probable that, but for counsel’s
error, the result would have been different. |ndeed, Petitioner
hi msel f concedes this point when he wites, “Wiile Petitioner
cannot say wth any degree of certainty that putting forward

evi dence of organic brain danage woul d have altered Judge Temn’s

2 The evidence in this case included the fact that, after

Petitioner killed his victim Petitioner enlisted the help of a
friend to wap the body in trash bags, clean up the blood, and
drive the body to a renote |ocation where it could be hidden. (Tr.
6/2/98 at 26-28.) None of these actions is consistent wth
Petitioner’s claimof dimnished capacity.

11



deci sion, the Commonweal th cannot say otherwise.” (Pet. at 8.) This
claimtherefore fails on the nerits.

B. Counsel Inproperly Raised the Threat of the Death Penalty
to Induce Petitioner to Plead Quilty

Petitioner asserts that his trial counsel rendered ineffective
assi stance by advising himto plead guilty in order to avoid the
death penalty, in spite of the fact that the prosecution was at
that point procedurally barred from charging Petitioner with the
death penalty. Petitioner never clained in state court that his
attorney erroneously infornmed him that he was eligible for the
death penalty notw thstanding the fact that the prosecution was
procedurally barred frombringing it. Thus, this claimhas clearly
not been exhaust ed. Furthernore, as the statute of limtations
bars Petitioner fromcurrently raising this claimin state court,
the Court holds that the <claim is procedurally defaulted.
Furt hernore, Petitioner has not shown cause for the default and has
not shown that this Court’s failure to consider the claim wll
result in a fundanmental miscarriage of justice. This Court cannot,
therefore, consider this claim and nust dismss it.

C GQilty Plea Was Not Vol untary

Petitioner asserts that his guilty plea was not know ng and
voluntary, and was, therefore, in violation of the due process
cl ause, because the nature of the charges against him were not

adequately explained to him by the state court. See Boykin v.

Al abama, 395 U. S. 238 (1969). Petitioner admits that he “knew

12



that he was charged with First and Third degree nurder,” and that
a judge would ultimately determ ne which degree of nmurder he would
be convicted of. (Pet. at 5.) However, Petitioner asserts that no
one ever provided himwth a definition of First and Third Degree
Mur der .

Respondents argue, and the Magi strate Judge found, that this
claim was procedurally defaulted. Petitioner never specifically
argued before the state courts that his plea was involuntary
because he was not given an adequate definition of First and Third
Degree Murder under Pennsylvania |aw. However, in his PCRA
Petition, Petitioner clearly argued that his guilty plea was
i nvoluntary because, inter alia, he was never informed by either
his counsel or the state court that his drug dependence coul d have
resulted in a reduction of the charges fromFirst to Third degree
murder. (PCRA Pet. at 2.) Thus, Petitioner provided the state
courts with notice that he wi shed to chall enge the vol untari ness of
his plea, and further provided the state courts with notice that
part of the basis for this challenge was the failure of the trial
court, and his attorney, to adequately explain the nature of the
possi bl e charges that he faced. The Court holds that Petitioner
gave the state courts fair notice of this claim and that this
cl ai mhas therefore been properly exhausted.

Judge Tem n engaged in an extensive colloquy w th Defendant

before he entered his plea of qguilty. During this colloquy,

13



Petitioner admtted to killing the decedent. Judge Tem n i nforned
Petitioner that, if he pled guilty to nurder generally, a tria
before a judge woul d be conducted, and that judge woul d determ ne
the specific charge that Petitioner would be convicted of. (Tr
5/27/98 at 8.) Judge Tem n further explained that the verdict
woul d be either nurder in the first degree, nmurder in the third
degree, voluntary manslaughter or involuntary mansl aughter, and
further described the possible range of sentences for each of the
these crinmes. (Tr. 5/27/98 at 8-10.) The record reflects that
Petitioner indicated that he understood all of this informtion.
(Ld.) Thus, Judge Temin clearly informed Petitioner of the
possibility that he woul d be convicted of First Degree Murder, and
further infornmed Petitioner that this determ nation would be made
by a judge after considering all of the evidence.

Because Petitioner know ngly, intelligently and voluntarily
pled guilty to nurder generally and consented to have t he degree of
his guilt determ ned by a judge, Petitioner cannot argue that his
plea was involuntary sinply because he hinself my have not
conpletely understood the subtle distinctions between First and
Third Degree Murder under Pennsylvania |law. This claimtherefore
fails on the nerits.

D. Trial Counsel |nadequately Expl ained the Concept of First
Degree Miurder to Petitioner

In a simlar vein, Petitioner also argues that his trial

counsel was ineffective for failing to adequately explain the

14



nature of the charge of First Degree Murder to him Ostensibly,
Petitioner is asserting that, if his attorney had provided himw th
the correct definition of First Degree Miurder, his decision to
plead guilty m ght have been different. When a challenge is nade
to a guilty plea based upon ineffective assistance of counsel,
prejudice is shown by denonstrating that “there is a reasonable
probability that, but for counsel’s errors, [the defendant] woul d
not have pl eaded guilty and woul d have insisted on going to trial.”

H Il v. Lockart 474 U. S. 52, 59 (1985). As discussed, supra, Judge

Tem n engaged in a careful colloquy with Petitioner in which she
clearly informed himthat he risked a conviction for First Degree
Murder, and that a judge, not Petitioner or his attorney, would
det erm ne whet her he would be convicted of this crine. Gven the
t horough col | oquy, Petitioner cannot establish that the failure of
his attorney to “adequately” explain the charge of First Degree
Murder to him (apparently by failing to provide Petitioner with a
techni cal | egal definition of the charge) represented conduct which
fell below an objective standard of reasonabl eness. Furthernore,
Petitioner cannot establish that, but for counsel’s failure, there
is a reasonabl e probability that Petitioner would have refused to
plead guilty to the crinme of murder generally. Nowhere in his
Petition does Petitioner directly assert that, if his counsel had
gi ven himan adequate definition of First Degree Murder, he would

have failed to plead guilty to the crinme of nurder generally.

15



Mor eover, Petitioner does not even indicate what effect his all eged
m sunder st andi ng of the concept of First Degree Murder had on his
decision to plead guilty to nurder generally.® Thus, Petitioner
has failed to denonstrate prejudice resulting fromhis attorney’s

al l eged ineffectiveness inthis regard. See Dooley v. Petsock, 816

F.2d 885, 891-92 (3d Cr. 1987) (holding that a petitioner had
failed to adequatel y denonstrate prejudice resulting fromcounsel’s
i neffectiveness where the petitioner never asserted that, but for
the errors of his counsel, he would not have pled guilty to the

charges.) This claimtherefore fails on the nerits.

®I ndeed, according to Petitioner, he understood the crine of
First Degree Murder to require the presence of preneditation, which
he understood to nean “to plan or consider beforehand.” (Pet. at
6). Petitioner argues that he did not understand that the specific
intent to kill required for a conviction of First Degree Mirder
could be formed in a fraction of a second before the crine is
commtted. (Pet. at 6; see al so Commpbnwealth v. Sattazahn, 631 A 2d
597, 602 (Pa. Super. 1993)). Thus, Petitioner’s erroneous
under st andi ng of the state of m nd required for First Degree Mirder
is actually narrower than the definition he now understands is
correct, and it appears that anyone guilty of First Degree Muirder
under Petitioner’s erroneous understandi ng woul d al so necessarily
be guilty under the correct understandi ng. This i s not consistent
with the argunment that Petitioner would have refused to plead
guilty to the crine of nurder generally had he correctly understood
the concept of First Degree Mirder. Petitioner may be arguing
that, because he believed that the definition of First Degree
Mur der was rmuch narrower than was actually the case, he pled guilty
bel i eving that the evidence woul d be i nsufficient to convict himof
First Degree Murder at his degree of guilt hearing. However, such
thinking flies in the face of Judge Tem n’s clear instruction that
Petitioner risked a conviction for First Degree Murder if he pled
guilty to the charge of nurder generally, and that a judge, and not
Petitioner, would determ ne his degree of guilt.

16



I V. CONCLUSI ON

For the foregoing reasons, the Court adopts in part the Report
and Recommendation of Magistrate Judge Rueter, and denies the
instant Petition for Wit of Habeas Corpus in its entirety.

An appropriate order follows.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN STCOKELY,
Petiti oner

ClVIL ACTION
V.

EDWARD KLEM et al., NO. 03-1740

Respondent s

N N N N N N N

ORDER
AND NOW this 20th day of October, 2003, upon careful and
i ndependent review of Petitioner’s Wit of Habeas Corpus, the
Report and Recommendati on of Magi strate Judge Thomas J. Rueter, the
state court record, and all related submssions, |IT |IS HEREBY
ORDERED as fol | ows:
1. For the reasons discussed in the acconpanyi ng nenorandum
The Report and Recommendation is adopted in part.
2. The Petition for a Wit of Habeas Corpus is DENIED in its
entirety.
3. There are no grounds on which to issue a certificate of
appeal ability.
BY THE COURT:

John R Padova, J.






